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Introduction

Over the past several years, courts have placed increasing responsibility on employers to
conduct investigations of alleged violations of employment laws in the workplace, and an
employer’s defense in seeking to minimize both liability and damages in these situations often
depends on its prompt corrective action.> This process begins with a timely and thorough

investigation of the matter to support the making of informed decisions.
All employers, large or small, public or private, have the same basic choices in deciding
who should conduct its workplace investigation: (1) internal employees, such as human

resources personnel, (2) independent contractors, such as outside human resources consultants,
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(3) licensed private investigators, (4) in-house legal counsel, or (5) outside legal counsel.* One
of the foremost considerations in selecting outside legal counsel, however, is how that decision
impacts the application of both the attorney-client privilege and the attorney work product
doctrine.  While it may seem logical to have outside employment counsel conduct the
investigation, employers must consider the potential ramifications before the investigation
begins. For instance, if litigation ensues, outside counsel may become a witness in the litigation
and then will be conflicted out of representing the employer in the lawsuit. Oftentimes,
employers choose outside counsel to do the investigation because they desire to keep the
investigation report confidential. The downside to this, however, is that the investigation report
and the investigator’s testimony may be necessary for the employer to show that it took prompt,
corrective action.

For these reasons, employers must think these issues through in deciding how best — and
who best — to conduct its investigations into potential violations of employment law in the

workplace.

Backaground on the Attorney-Client Privilege and Attorney Work Product Doctrine

Using an attorney to conduct a workplace investigation is advantageous because he or she
should be thoroughly familiar with federal and state anti-discrimination laws. The attorney’s
involvement with the investigation, however, can bear significantly on the application of the

attorney-client privilege and the work product doctrine to the investigation materials.
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l. The Attorney-Client Privilege
The attorney-client privilege is the “oldest confidential communications privilege known

to the common law.™

The privilege protects confidential communications made by clients,
including corporate clients,® to their attorneys in order to obtain legal assistance or advice.” The
essence of the privilege, therefore, is a client seeking out legal assistance from an attorney

serving in the “capacity of legal advisor.”

Despite this longstanding principle, courts have
struggled with determining whether an attorney is acting in his or her “legal capacity” when
conducting a workplace investigation. For example, in Harding v. Dana Transport, Inc.,’ the
court held that outside counsel had acted in his legal capacity when he conducted the workplace
investigation and, therefore, the attorney-client privilege attached.’® In that case, plaintiffs
alleged sexual discrimination against their employer and one of its supervisors.** In response,
the defendant corporation hired outside counsel to conduct an investigation of the alleged

claim.** The corporation used the materials prepared by outside counsel to prepare a position

statement, postulate a defense strategy with regard to the complaints, and formulate a written
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sexual harassment policy.”® Nevertheless, plaintiffs argued that defendant’s outside counsel was
not “acting as an attorney,” but instead was acting as a fact-finder or investigator when he
conducted the investigation. The court found plaintiffs’ argument unpersuasive.** Applying
U.S. Supreme Court precedent, the court reasoned:

[T]he privilege exists to protect not only the giving of professional advice to those

who can act on it but also the giving of information to the lawyer to enable him to

give sound and informed advice. The first step in the resolution of any legal

problem is ascertaining the factual background and sifting through the facts with

an eye to the legally relevant.”
Accordingly, the court held that outside counsel was acting as an attorney for the purposes of the
attorney-client privilege.'®

Conversely, other courts have seriously questioned or patently dismissed the argument
that attorneys act in their “legal capacity” when conducting a workplace investigation. For
instance, in Payton v. New Jersey Turnpike Auth.,*’ the court, applying state law, rejected the
blanket contention that the attorney-client privilege protects the entire investigatory process
simply because the defendant corporation hired attorneys to participate in the investigation.'®
That case involved a lawsuit brought by an employee against her employer and two of her

supervisors for sexual harassment under state law.'* In order to gauge the timeliness and

thoroughness of defendants’ actions, plaintiff sought discovery of materials relating to the
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investigation.* The employer maintained that the attorney-client privilege protected the entire
investigatory process simply because attorneys employed by defendant participated in the
investigation.?* The court, however, rejected this contention and instead held that the record was
insufficient to resolve the issue.”? The court remanded the case to the trial court to determine
“the exact role that an attorney played regarding each particular document for which the
privilege is asserted.”?

Taken together, these cases demonstrate that merely utilizing an attorney to conduct the
investigation is not sufficient to bring the investigative materials under the ambit of the attorney-
client privilege. Instead, outside counsel must act in his or her “legal capacity” when conducting
the investigation, such as preparing the employer for litigation or actually providing legal advice.
1. The Attorney Work Product Doctrine

The attorney work product doctrine was first articulated by the United States Supreme
Court in Hickman v. Taylor* and was later codified into FED. R. Civ. P. 26(b)(3). Rule 26(b)(3)

shields from disclosure attorney work product®® prepared “in anticipation of litigation,” absent a

showing of “substantial need” for the materials and “undue hardship” in obtaining equivalent
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Dictionary by Farlex, available at http://legal-dictionary.thefreedictionary.com/attorney's+work+product (last
accessed Feb. 2, 2009).




materials by other means.?® The standards articulated in this rule have raised questions about the
applicability of the work product doctrine to attorney-prepared materials in workplace
investigations.”’

For example, in sex harassment cases, the Equal Employment Opportunity Commission
(EEQOC) regulations require employers to promptly investigate the allegations, often long before
litigation ensues.”® In these cases, plaintiffs may be able to successfully argue that the attorney’s
investigative materials were not prepared “in anticipation of litigation,” but merely in response to
this regulatory mandate.”® On the other hand, employers have been able to successfully argue
that the investigation was conducted in anticipation of litigation when contact from the
employee’s attorney triggered the investigation. Even in cases where the work product
protection applies, however, courts have reached conflicting conclusions about plaintiffs’ ability
to satisfy the “substantial need” and “undue hardship” requirements. For example, some courts

have held that when the attorney’s materials are necessary to rebut the defense that the employer

% Fep. R. CIv. P. 26(b)(3) provides: “[A] party may obtain discovery of documents and tangible things otherwise
discoverable under subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for
another . . . party’s representative . . . only upon a showing that the party seeking discovery has substantial need
of the materials in the preparation of the party’s case and that the party is unable without undue hardship to obtain
the substantial equivalent of the materials by other means. In ordering discovery of such materials when the
required showing has been made, the court shall protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.”

2T Archer, supra note 8, at 142 (analyzing standards in the context of internal sexual harassment investigations).
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under the work product protection when defendant’s workplace investigation began in response to contact from
plaintiff’s attorney indicating litigation was imminent). See also Archer, supra note 8, at 142.



promptly investigated and took remedial action, then plaintiffs will have a substantial need for
the evidence.® However, the availability of other information about the investigation, apart from
the attorney’s work product, may render the substantial need and undue hardship showings more

difficult to achieve.*

Waiver of the Attorney-Client Privilege and Attorney Work Product Doctrine

If an employer utilizes outside counsel to conduct its workplace investigation and
assuming arguendo that the investigative materials are privileged, then employers run the risk of
waiving those privileges in two common scenarios. First, in employment discrimination cases,
employers may waive the privilege if it asserts its prompt remedial action as an affirmative
defense to the plaintiff’s claim. Second, in liability cases involving the tripartite relationship
between the defense attorney (i.e., outside counsel), the insured (i.e., the defendant corporation),
and the insurer (i.e., the insurance company), some states hold that employers waive certain
rights by making required disclosures to its insurance company in connection with the litigation.
l. Employment Discrimination Cases

Typically, in employment discrimination cases, employers who invest the time and
expense of an attorney-conducted workplace investigation will want to use their investigative
efforts as a defense in the case.®®  However, the employer may waive the attorney-client
privilege and work product protections in employment discrimination cases by asserting that it

either took reasonable measures to prevent and correct the situation or that the employee

%1 See discussion infra on Waiver of the Privileges. See also Archer, supra note 8, at 142.
% See discussion infra on Strategic Alternatives to Protect the Privileges. See also Archer, supra note 8, at 142.

¥ Archer, supra note 8, at 142.



unreasonably failed to take advantage of these measures.* The case of Brownwell v. Roadway
Package Sys., Inc.®® is illustrative of this point.

This case concerned a sexual harassment suit filed by a plaintiff against her former
employer.®® In connection with that claim, the employer conducted an internal investigation
which resulted in plaintiff’s termination.” Plaintiff subsequently filed suit and requested
discovery of statements made to the employer’s counsel in connection with the investigation.®
The employer denied the charges against it and argued, inter alia, that plaintiff’s claims were
barred because it fully and fairly investigated her allegations and took prompt and appropriate
action consistent with the results of the investigation.*

Although it found the statements to counsel were privileged, the court held that the
employer waived its right to invoke the privilege by asserting adequacy of its investigation as a
defense to plaintiff’s claims of sexual harassment.*® First, by arguing that it fully and fairly
investigated plaintiff’s allegations while objecting to the production of statements obtained in the
course thereof, the court found that the employer was attempting to use the privilege as both a
sword and shield and “this it may not do.”** Rather, the court believed that equity required that

plaintiff be permitted to explore the parameters of the investigation in order to rebut this

% See supra note 3.
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affirmative defense.*? Second, by asserting the adequacy of its investigation as a defense to
plaintiff’s allegations, the court held that the employer had “implicitly waived the attorney-client

%3 Thus, the adequacy of the employer’s

privilege by placing the investigation ‘in issue.
investigation became critical to the issue of liability.** “The only way that Plaintiff, or the finder
of fact, can determine the reasonableness of Defendant’s investigation is through full disclosure
of the contents thereof.”* Accordingly, the court concluded that the statements are discoverable
and must be produced to plaintiff.*®

Employers also run the risk of waiving the protective nature of its investigative materials
in liability cases involving insurance contracts.
1. Liability Cases Involving Insurance Contracts

There is no insured-insurer privilege protecting communications between an insured and
its liability or indemnity insurer.”  The only privilege normally protective of such
communications is the attorney-client privilege.”* There are two views as to the application of

the privilege to communications between an insured and its insurer: the broad view and the

narrow view.*

“1d.

“1d.

“1d.

“1d.

“®1d. at 21, 26.
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Under the broad view, an insured’s communication to its liability or indemnity insurer as
to an incident possibly giving rise to liability covered by the policy is protected from disclosure
by the attorney-client privilege.”® The usual rationale for this view is that such communications
are made for the dominant purpose of transmission to an insurer-assigned attorney for defense of
the claim.™

By contrast, under the narrow view, there is no per se attorney-client privilege in insured-
insurer communications.>® Rather, these jurisdictions believe that the attorney’s sole loyalty and
duty is owed to the client (i.e., the insured), not the insurer.>®* Since communications between an
insured and its insurer are not protected by the attorney-client privilege in these jurisdictions, the
question becomes whether the liability insurer can claim any other privilege to prevent
subsequent disclosure of the information. The Michigan Court of Appeals squarely addressed

this issue in Koster v. June’s Trucking, Inc.>*

% 1d. § 4 (listing jurisdictions, such as Colorado, Delaware, Florida, Illinois, Kentucky, Missouri, Nebraska, New
York, Ohio, Texas, and Washington, which have found such communications to be privileged). See also, e.g.,
Royal Indemn. Co. v. Terra Firma, Inc., No. X04CV054005063S, 2007 WL 610783, at *1 (Conn. Super. Ct. Feb.
1, 2007) (“There is indeed a common interest among the insured, the attorney and the insurer, and ordinarily the
insured’s privilege is not waived because of disclosure to the insurer, at least with respect to disclosures made
before a coverage dispute arises”); Richey v. Chappell, 594 N.E.2d 443, 447 (Ind. 1992) (“Therefore, we hold
that where the policy of insurance requires the insurer to defend claims against the insured, statements from the
insured to the insurer concerning an occurrence which may be made the basis of a claim by a third party are
protected from disclosure.”)

L A store general manager’s accident report concerning a customer’s fall on the store premises, sent to the store’s

liability insurer for investigation by the insurer of the fall pursuant to the insurer’s fulfillment of its obligation to

defend the store, was held privileged in Grand Union Co. v. Patrick, 247 So.2d 474 (Fla. Dist. Ct. App. 1971).

The court stated that the principle under which such reports by an insured to its insurer are privileged is that they

are considered relevant to the defense of the action and in effect are communications between attorney and client,

being information which is to benefit the defense of the cause by counsel, passing through the insurer to defense

counsel. 1d. at 475.
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* 625 N.W.2d 82 (Mich. Ct. App. 2000).



The case arose from an accident wherein a truck driven by defendant and owned by
defendants crossed the median on the freeway and hit a vehicle in which plaintiffs rode, killing
them.>® Defendants had an insurance policy with Michigan Mutual, and pursuant to the policy,
Michigan Mutual retained a law firm to represent defendants in the wrongful death suits filed on
behalf of plaintiffs.®® After judgment, Michigan Mutual paid benefits to the extent of
defendants’ liability policy, leaving a balance of the judgment unpaid.*’

Plaintiffs then filed writs of garnishment naming several insurers as garnishee
defendants.”® During the course of the garnishment proceedings, plaintiffs subpoenaed Michigan
Mutual for its complete claims file concerning the accident.®® The appellate court, applying state
law, held that “documents and tangible things prepared in anticipation of litigation by or for an
insurer of a party are not discoverable absent a showing that the party seeking discovery has a
substantial need for the materials and is unable without undue hardship to obtain the substantial
equivalent of the materials by other means.”® As such, the documents may be protected under
the work product doctrine, but without an in-camera review, the court could not conclude that the
documents were so protected.” However, if, after the in-camera review, the court concluded that

the documents were protected from discovery by the work product doctrine, then plaintiffs would

* 1d. at 83.
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have the burden to show “substantial need” and “undue hardship.”®® If plaintiffs could meet this
burden, the court noted that any order must “protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of the defendant’s’ attorney.”®®

This Michigan case explains that even in those jurisdictions where communications
between the insurer and the insured do not fall under the attorney-client privilege, disclosure of
those communications may be prohibited under the work product doctrine. However, the
protection afforded by the work product doctrine is limited in that it can be overcome by a
showing of “substantial need” and “undue hardship.”

Because employers run the risk of waiving the privileged nature of its attorney-prepared
investigative materials in both employment discrimination and liability cases involving insurance
contracts, if outside counsel (or even in-house legal counsel) is going to be used to conduct

investigations in these contexts, then employers must consider some strategic alternatives to

safeguard their counsel’s materials from subsequent disclosure.

Strategic Alternatives Used to Protect the Attorney-Client
Privilege and Attorney Work Product Doctrine

Outside counsel must appreciate the potential discovery issues inherent in attorney-
prepared investigative materials and use strategic alternatives to safeguard the nature of those
materials. One strategy that outside counsel can use is to underscore the legal nature of the
investigative efforts in attempt to reduce the likelihood of disclosure. Another strategy that

counsel can use is to bifurcate the investigation process and utilize company employees in the

62 1d.
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investigative efforts so that there will be other information, apart from the attorney’s work
product, available to plaintiffs.
l. Underscoring the Legal Nature of the Investigation

Attorneys who conduct workplace investigations should deliberately indicate that
investigative documents were prepared or reviewed in the attorney’s capacity as legal advisor.
Measures to preserve the attorney-client privilege in the context of a workplace investigation
include: (1) marking all documents as “attorney-client privilege and attorney work product,” (2)
limiting disclosure of the materials and treating it as confidential, (3) specifically identifying
existing circumstances to support anticipation of litigation, and (4) including legal analyses in
any documented collection of facts.** By implementing these strategies, outside counsel is
underscoring the legal nature of the investigation. The importance of such action is illustrated in
Scurto v. Commonwealth Edison.®®

In this case, the company had a policy which required its corporate counsel to investigate
claims of discrimination in the workplace.®® In connection with her Title VII lawsuit, plaintiff
requested documents prepared by the attorney in the investigation.” To support disclosure of
those documents, plaintiff asserted that none of the documents were privileged because the
attorney was merely carrying out the corporate policy to investigate claims of discrimination.®®

The court, however, rejected this argument and held that the attorney was, indeed, acting in her

@
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legal capacity because the language of the corporate policy stated, “[the attorney] is responsible
for the legal aspects of the policy and the program.”® Therefore, according to the court, even if
the attorney was acting pursuant to the corporate policy, she was acting in a legal capacity and
the attorney-client privilege and the work product doctrine applied.”

Still, however, outside counsel can utilize another strategy to protect the attorney-
prepared materials.

1. Utilizing Company Employees in the Investigation

One way to safeguard the protections afforded to attorney-client communications and
work product immunity in workplace investigations is to ensure that investigative materials,
apart from the attorney’s work product, are available to plaintiffs. This objective can be
achieved by bifurcating the investigation and utilizing company employees in the investigative
efforts.

For example, in Ryall v. Appleton Elec. Co.,”* the plaintiff brought an action under
federal and state civil rights laws alleging sexual harassment in the workplace.”> As an
affirmative defense, the employer maintained that it was not liable on plaintiff’s claims because
it conducted a good faith investigation of her complaints of harassment and took appropriate
corrective action.”® The employer used two company officials to conduct its investigation: its

director of industrial relations and its chief employment counsel.”* The director of industrial

Id. at *4 (emphasis in original).
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relations interviewed four witnesses and prepared written statements summarizing the
information he obtained in the interviews.” The chief employment counsel also interviewed two
witnesses, including plaintiff, and prepared notes.” Plaintiff then sought discovery of “all notes
and statements made during the investigation.””” The employer complied in part by turning over
the written statements prepared by its director of industrial relations.” It refused, however, the
production of written notes that its chief employment counsel took during his interviews on the
grounds that disclosure is prohibited under the attorney-client privilege and work product
doctrine.”

The court held that even if the employer had waived its privileges with respect to those
documents by asserting its prompt remedial action as a defense to liability, the plaintiff “already
possesses a significant amount of information pertaining to the investigation.”® That is, the
employer had identified who conducted the investigation and everyone it interviewed.®* It also
provided all of the witness statements that its director of industrial operations prepared.®
Therefore, “[plaintiff] can now construct a fairly complete picture of the actions [the employer]

took to investigate her claim.”®
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This case demonstrates that even if an employer waives the privileges associated with its
attorney-conducted investigative materials, subsequent disclosure of those materials can be
prohibited by utilizing internal company employees to conduct its own investigation along side
the attorney. This strategy is advantageous in two aspects. First, the strategy allows other
information, apart from the attorney’s work product, to be available to the plaintiff.
Accordingly, a plaintiff will have difficulty making the necessary showings of “substantial need”
and “undue hardship” required to obtain access to the attorney’s work product. Second, this
strategy, which permits the availability of other information, substantially reduces the likelihood
that the attorney will be called as a fact witness on an important issue. As a result, the attorney
will not be prohibited from representing the company in a later lawsuit.

Perhaps an even better approach, however, would have been to have both the industrial
relations director (or other human resources personnel) and the in-house or outside counsel,
participate in all interviews together. Counsel could take notes for the purpose of providing legal
advice as to how to proceed with the investigation, make recommendations for settlement, etc.
The industrial relations or human resources personnel could take notes that would be used to
prepare the investigative report, all of which would be discoverable. Of course, the actual
questions that were asked, even if asked by counsel and even if asked of management
individuals, would not be privileged, but the counsel’s notes of answers provided would and
should be protected.

Conclusion

The decision as to who should investigate a workplace complaint is, often times, critical

to an employer’s defense in an employment discrimination case. For this reason, the investigator

should be familiar with the employer’s policies and procedures regarding investigations, as well



as be familiar with federal and state anti-discrimination laws. Although an employer has many
options for who may conduct the investigation, utilizing outside counsel is often advantageous
for a variety of reasons. Particular care must be taken, however, to think through in advance how
issues relating to the implications of the attorney-client privilege and the attorney work product

doctrine will be applied both to the investigation itself and to the investigative materials.
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